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DETAILED ACTION 
Claim Rejections - 35 USC § 102 

1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

2. Claims 1 and 10 are rejected under 35 U.S.C. 102(e) as being anticipated by 
Fijolek et al. (US Pat No 6,223,222). 

In regard to claim 1 and 10, Figolek discloses a method and system for quality- 
of-service in a data-over-cable system using configuration protocol messaging. The 
claimed step of "receiving a request for bandwidth on a cable data system link from a 
first ISP by a requesting subscriber" is met by Figures 18 and 19. "However, FIG. 18 
illustrates a QoS server 332 used to determine whether CMTS 12 has available 
bandwidth to provide a specific quality-of-service request to a CM 16" (Col 29, Lines 56- 
59). The claimed steps of "determining available bandwidth on said cable data system 
link", "determining available bandwidth on the cable data system link for the first ISP" 
and "comparing available bandwidth for said first ISP with the amount of requested 
bandwidth" are also met by Figures 18 and 19. "The first network device determines 
whether the second network device has enough available bandwidth to establish the 
connection to the third network device with the specific quality-of-service requested at 
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step 340. The bandwidth determination includes a bandwidth determination required for 
CoS, QoS and other parameters. If the first network device has enough bandwidth to 
establish the connection to the third network device with the specific quality-of-service at 
step 340, a bandwidth required for the specific quality-of-service is subtracted from an 
available bandwidth for the second network device at step 342" (Col 33, Lines 42-53). 
The claimed step of "granting or denying cable data service to the new subscriber 
based upon the determination of whether the available bandwidth is greater than, less 
than or equal to the bandwidth to be allocated to the new subscriber" is also met by 
Figure 18 and 19. "At step 344, a quality-of-service identifier is assigned to the specific 
quality-of-service bandwidth requested. The quality-of-service identifier is assigned 
based on bandwidth required CoS, QoS and other parameters. The assigned quality-of- 
service identifier is saved on the first network device at step 346. The assigned quality- 
of-service identifier is sent to the second network device indicating the second network 
device has enough bandwidth to allow the connection with the specific quality-of-service 
requested at step 348. If the first network device does not have enough available 
bandwidth to establish the connection to the third network device with the specific 
quality-of-service requested by the third network device at step 340, a rejection is sent 
to the first network device at step 350" (Col 33, Lines 53-65; also see Col 33-34, Lines 
66-11). 
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Claim Rejections - 35 USC § 103 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

4. Claims 2-4, 11 and 13 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Fijolek et al. in view of Vogel (US Pat No 6,742,187). 

In regard to claim 2, 4, 1 1 and 13, Fijolek is silent on transferring the subscriber 
to a different data channel with more available capacity when the requested channel is 
less than the bandwidth to be allocated where the bandwidth is determined before the 
transfer. Vogel teaches transferring a subscriber to a different channel with a greater 
channel capacity when the available capacity on a channel degrades (and thereby is 
less than the bandwidth requested). "As noted earlier in this document, when 
impairments in the upstream channel from the cable modem to CMTS exist, cable 
modem systems provide for the ability to change the upstream channel in which a given 
cable modem uses to transmit. However, prior art methods involving the Upstream 
Channel Change (UCC) message exchange are not deterministic, that is, the time 
required for the change cannot be known in advance, therefore this method of operation 
is inadequate for voice applications, such as Voice over Internet Protocol (VoIP) 
applications, Internet telephony, Internet video on demand, or other time critical 
services, where service can be lost by such delays or degraded below service quality 
objectives, In addition, because of the potentially long time associated with the UCC 
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message exchange, dynamic load balancing becomes inefficient" (Col 13, Lines 10-25). 
Consequently, it would have been obvious to one of ordinary skill in the art at the time 
the invention was made to modify Fijolek with switching to a different channel when the 
available capacity is less than the bandwidth requested where the bandwidth is 
determined before the transfer so as to reduce delay in channels and efficiently provide 
dynamic load balancing in the upstream direction. 

In regard to claim 3, Fijolek is silent on randomly transferring the subscriber to a 
different cable data system link. Vogel teaches transferring a subscriber to a different 
channel with a greater channel capacity when the available capacity on a channel 
degrades (and thereby is less than the bandwidth requested). The transferring of a 
subscriber is random because the degradation of a channel is random (See Col 13, 
Lines 10-25 and Col 3, Lines 10-16). Consequently, it would have been obvious to one 
of ordinary skill in the art at the time the invention was made to modify Fijolek with 
switching to a different channel based on a random event so as to reduce delay in 
channels and efficiently provide dynamic load balancing in the upstream direction. 
5. Claims 5 and 14 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Fijolek et al. in view of Allen (US Pat No 5,850,965). 

The examiner notes that U.S. Patent 6,850,965 is a continuation-in-part of U.S. 
Application No. 09/344,688 support for the Co. 23, Lines 1 8-57 of the patent can be 
found in application 09/344,688 (specifically on pages 18-20). 

In regard to claims 5 and 14, Fijolek teaches denying service if the available 
bandwidth on a requested channel is less than the bandwidth being allocated. Fijolek 
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fails to teach granting service if the available bandwidth on a requested channel is less 
than the bandwidth being allocated. Allen teaches granting services when the 
bandwidth on the requested channel is less than the bandwidth being allocated but 
greater than the sums of the minimum flow rates on the channel (Col. 23, Lines 18-40). 
Consequently, it would have been obvious to one of ordinary skill in the art at the time 
the invention was made to modify Fijolek by granting service if the available bandwidth 
on a requested channel is less than the bandwidth being allocated as taught by Allen in 
order to maximizing charges thereby increasing profits by using the reserve bandwidth 
(Col. 23, Lines 48-57). 

6. Claims 6, 7, 15 and 16 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Fijolek et al. in view of Allen and further in view of Yao et al. (US Pat 
No 6,097,697). 

In regard to claims 6, 7, 15 and 16, Fijolek and Allen teach allocation schemes 
but are silent on losing packets when a channel is oversubscribed and when the 
packets are randomly lost. Yao teaches in a congested network (e.g. oversubscribed) I 
that it is common to randomly lost packets (Col 4, Lines 20-45). Consequently, it would 
have been obvious to one of ordinary skill in the art at the time the invention was made 
to modify Fijolek and Allen by randomly losing packets in a congested network as taught 
by Yao in order to effectively adjust the transmission rates to reduce the number of lost 
packets (Col 2, Lines 41-44). 

7. Claim 6, 8, 15, and 17 rejected under 35 U.S.C. 103(a) as being unpatentable 
over Fijolek et al. in view of Allen and further in view of Selinger (US Pat No 6,345,038). 
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In regard to claims 6, 8, 15, and 17, Fijolek and Allen teach allocation schemes 
but are silent on losing packets when a channel is oversubscribed and when the 
packets are based oh levels of service, where higher levels of service lose less packets. 
Selinger teaches priority ordered queues (Col 7, Lines 51-63), which give a priority to 
packets having higher levels of Quality of Service (QoS), thereby when a channel is 
oversubscribed the higher levels of service drop less packets (Col 1 , Lines 49-63). 
Consequently, it would have been obvious to one of ordinary skill in the art at the time 
the invention was made to modify Fijolek and Allen by losing packets are based on 
levels of service, where higher levels of service lose less packets as taught by Selinger 
in order to guarantee subscribers a level of service during heavy congestion, thereby 
enabling users to pay for the type of service that they would like to receive. 
8. Claims 9 and 18 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Fijolek et al. 

In regard to claims 9 and 18, Fijolek is silent on granting service to a requesting 
service reserved for a second ISP. However, the examiner take Official Notice that it is 
notoriously well known in the art at the time the invention was made to granting service 
to a requesting service reserved for a second ISP so as to provide a particular data 
service an assured amount of bandwidth. Consquently, it would have been obvious to 
one of ordinary skill in the art at the time the invention was made to modify Fijolek by 
granting service to a requesting service reserved for a second ISP for the stated 
advantage. 
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Conclusion 

9. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to John Manning whose telephone number is 571-272- 
7352. The examiner can normally be reached on M-F: 9:00 - 5:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, John W. Miller can be reached on 571-272-7353. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



JM 

June 18, 2005 
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